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Abstract:

URBANSKA-LUKASZEWICZ, Anna: The Legal Situation of Minor Parents in
Determining the Parentage of their Child and Placing it for Adoption. The issue
of parentage of minors is one of the contemporary legal challenges. Minor parents
have limited legal capacity and remain until the age of majority under the parental
authority of their parents, and do not have parental authority over their child. For
this reason, it is important to determine whether they can submit declarations
necessary for the recognition of paternity, participate in court proceedings related
to the determination of their child‘s parentage, as well as consent to the placement
of a child for adoption. The legal situation of minor parents in Polish legal system
includes several aspects, such as determining the parentage of the child (by judicial
as well as extrajudicial means), placing the child for adoption, parental authority and
ongoing custody of the child. This article will further elaborate on the issues related
to establishing the child’s parentage as well as placing the child for adoption.
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Introduction

The issue of parenthood of minors is one of today’s legal challenges. It
has ahigh public profile in many countries,! as evidenced by the significant
number of minor parents and by media interest in their functioning.? Adolescents
around the world are beginning sexual initiation sooner.’ Premature sexual
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intercourse can in turn lead to unplanned and unwanted pregnancies.*

In Poland, the youngest mothers are girls at the age of 12,° and worldwide there
have been cases of births by even younger mothers.® There are many more girls who
gave birth at the age of 13 or 14: about 50-60 per year. The Polish Demographic
Yearbook for 2020 shows that there were 168 children born to girls who were under
15, while 16-year-olds gave birth to 482 children and 17-year-olds delivered 1,054
children. In some cases, a minor mother gave birth to more than one child. On the
other hand, 1106 boys under the age of 19 became fathers.” However, these data
do not show a complete picture of the scale of underage fatherhood, as the statistics
also include fathers who are already of age. It is also unclear whether the information
found in the Yearbook includes men who have acknowledged paternity or whose
court paternity establishment case was legally concluded, or whether the data is based
solely on the claims of mothers.

1. Parental authority

Minor parents have limited legal capacity and themselves remain under the
parental authority of their parents until they reach the age of majority (Article 92
of the Family and Guardianship Code,® hereinafter referred to as the Family Code).
They do not have parental authority over their child (Article 94 § 1 of the Family and
Guardianship Code).

A minor girl who has reached the age of 16 and is pregnant or has given birth
to a child may be allowed by the guardianship court to marry for important reasons,
when the circumstances are such that the marriage will be compatible with the good
of the family that has been established (Article 10 § 1 of the Civil Code).” Marriage
is an avenue for a woman to come of age sooner and thus gain parental authority.
This measure is rightly criticised, as it is one way to obtain parental authority earlier
than at the age of eighteen. It should be noted that the mere fact of marriage does not
determine a person’s maturity or experience in life. Nor does it guarantee the proper
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exercise of this authority. The attainment of majority will occur regardless of who will
be the minor’s spouse.'® A minor father is not entitled to such authority.

It is proposed that the Family and Guardianship Code be supplemented with
a provision authorising the guardianship court to grant parental authority to minor
parents if they have reached the age of 16 and the evidence gathered, including
psychological, social and medical assessments, speaks in favour of their being
sufficiently mature to exercise parental authority.'!

On the other hand, the minor parents may participate in the day-to-day custody
and upbringing of the child, unless the guardianship court decides otherwise for the
sake of the child’s welfare (Article 96 § 2 of the Family Code). Day-to-day custody
mainly includes meeting the child’s daily needs related to nursing, feeding and playing
with the newborn.'? This legal solution should be evaluated favourably, as it allows
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the minor parents to build a bond with the child and satisfies their sense of closeness.
However, minors cannot make any decisions about the child, consent to medical
procedures, decide on the child’s worldview (e.g., baptism) or represent the child in
court." Parental authority cannot be exercised by anyone other than the parents, so in
the event that neither of them is entitled to it, custody is established for the child. This
situation arises when both parents are minors, as well as when the mother is a minor
and paternity has not been established.

Minor parents also have rights associated with the fact of being parents. These
include the right to personal contact with the child. It is not an element of parental
authority, but a personal right, so persons who do not have this authority for any
reason are also entitled to it (Article 113 of the Civil Code).

2. Determination of the parentage of a child of minor parents
2.1 Determination of maternity and acknowledgment of paternity

The mother of a child is the woman who gave birth to it (Article 619 of the Civil
Code), which means that any minor who gives birth to a child will be its mother.
Maternity therefore arises from the moment the child is born.

The situation is different with the establishment of paternity. If a child is born
in marriage, it is presumed to be the biological child’s of the mother’s husband, i.e.
of the married parents (Article 62 of the Civil Code). A minor who has reached the
age of sixteen may marry the child’s father, who is of age, for valid reasons, only
with the consent of the court. Then, if the child is born in marriage, the father will
be the mother’s husband. It should be noted, however, that the mother of the child
will become of age at the time of marriage and will also gain parental authority over
the child.

For achild born out of wedlock, there are two ways to establish the father:
acknowledgment of paternity and judicial determination of paternity (Article 72 of
the Civil Code). A minor mother cannot marry a minor father. To determine paternity,
it is necessary to use the above options.

Acknowledgment of paternity is an act of knowledge by both parents who admit
that the child is biologically descended from a man who acknowledges his paternity'*
(Article 73 of the Civil Code).!’ Thus, in acknowledging and confirming paternity, it
is irrelevant that the minor parents do not have parental authority over the child.'® In

13 Szerzej URBANSKA-EUKASZEWICZ, A., Sytuacja prawna matoletnich rodzicow w zakresie
mozliwosci sprawowania wladzy rodzicielskiej [Legal situation of minor parents in terms of the
possibility of exercising parental authority], Studia Prawnicze KUL 2021, no 3 (87), p. 189.

14 Explanatory Memorandum to the Amendment of the Family and Guardianship
Code, Parliamentary Print No. 629, https://orka.sejm.gov.pl/Druki6ka.
nsf/0/1ESCDBDSF38B2E25C125746700371126?0penDocument.

15 TREBSKA, B. In J. Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 642 ff.

16 Explanatory Memorandum to the Amendment of the Family and Guardianship Code,
Parliamentary Print No. 629, op. cit.
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the case of minors, recognition is made by the guardianship court. The child’s mother
must confirm the child’s descent from the man who makes the acknowledgment. She
may do so either at the same time as the acknowledgment or within three months of
the father’s declaration. It is possible to recognise paternity before the birth of a child
who is already conceived (Article 75 § 1 of the Civil Code).

The right to acknowledge paternity is held by minors (father as well as
mother) who are at least 16 years of age and when there are no prerequisites for
their incapacitation (Article 77 § 1 and 2 of the Civil Code). They can make the
declarations that are required by law only before the guardianship court. The head
of the registry office should refuse to accept the declarations (Article 73 § 3 of the
Civil Code). The guardianship court has the ability to verify the claims of minors, for
example, by ordering a genetic test.'” In this way, it can fulfil its duty to determine
the existence of the prerequisites for the admissibility of the statements necessary for
the acknowledgment of paternity.'® Such scrutiny is necessary due to the immaturity
of those who make the statements required for the acknowledgment of paternity. The
minor parents themselves participate in the proceedings that affect them and their
child. In this regard, despite the lack of parental authority, they also represent the
interests of their unborn or newborn child.

The guardianship court, on the other hand, supervises the welfare of the minor
(both the parents and their child). It can also take a number of steps ex officio relating
to the child’s legal situation (Article 570 of the Code of Civil Procedure hereafter
referred to as the Code of Civil Procedure!). If it turns out that the child does not
have an appointed guardian, then the court will take proceedings to appoint one. In
addition, the court shall also proceed ex officio and control the manner in which the
guardianship is exercised, demand explanations from the guardian (Article 165 § 2 of
the Civil Procedure Code), monitor the manner in which the parents exercise day-to-
day custody of the child, or change the guardian if he or she improperly performs his
or her duties (Article 168 of the Civil Procedure Code).

It is also the role of the guardianship court to determine whether there are grounds
for full incapacitation for minors. This is because it is inadmissible to acknowledge
paternity when there are prerequisites for total incapacitation of the minor. In such
a situation, the guardianship court refuses to accept the statements necessary for

17 BODIO, J. In A. Jakubecki (ed.), Kodeks postgpowania cywilnego. Komentarz aktualizowany.
Tom I. Art. 1-729, art. 581, pkt 4 [Code of Civil Procedure: Updated Commentary. Volume I.
Articles 1-729, Article 581, para. 4], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019. See also:
PRUS, P. In M. Manowska (ed.), Kodeks postepowania cywilnego. Komentarz. Tom II, art. 581,
pkt 7 [Code of Civil Procedure: Commentary. Vol. II, Article 581, para. 7], Warsaw: Wolters
Kluwer, 2020, LEX/el. 2020, who believes that if the court has doubts about the origin of the
child, it should refuse to accept the statements necessary for the acknowledgment of paternity.

18 SMYCZYNSKI, T., Prawo rodzinne i opiekuncze [Family and Guardianship Law], ed.
9. Warsaw: C.H. Beck, 2018, p. 227; SOKOLOWSKI, T., Prawo rodzinne. Zarys wyktadu
[Family Law: Outline of Interpretation], ed. 5. Poznan: "Ars boni et aequi" Przedsigbiorstwo
Wydawnicze — Michat Rozwadowski, 2010, p. 127.

19 Code of Civil Procedure of 17 November, 1964, Official Gazette of 04 October 2021, year
2021, item 1805 consolidated text.
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the acknowledgment of paternity (Article 581 of the Code of Civil Procedure). The
court may also notify the prosecutor’s office of the case if it deems its participation
necessary (Article 59 of the Code of Civil Procedure). The prosecutor, in turn, may
initiate proceedings for incapacitation (Article 7 of the Code of Civil Procedure).

The Code does not mandate that the father’s affidavit and the mother’s
confirmation be made only before the guardianship court, in a situation where only
one of the parties has limited legal capacity but has reached the age of 16. There is no
contraindication, for example, for an adult father to make a statement before the head
of the registry office, and a minor mother to confirm paternity before the court. If this
happens, the court should send the information to the registry office.?

To be valid, the acknowledgment of paternity is not conditional on the consent
of the child’s legal representative or the legal representative of the minor parent.?!
This is because the legal representatives of the minor parents could refuse to grant
consent to the acknowledgment in order to postpone their own alimony obligation
to their grandchild.?? In addition, acknowledgment of paternity and its confirmation
is a statement of knowledge, so the statements must be made by those who have
knowledge of the child’s origin, namely the child’s parents.” It is therefore an
acknowledgment of a specific fact.

20 Article 4 of the Law on Civil Status Records of November 28, 2014, Journal of Laws of August
10, 2022, year 2022, item 1681 consolidated text, Courts shall provide civil registry offices
with copies of final judgments that form the basis for the issuance of a civil status record or
affect the content or validity of a civil status record, together with a note of the date on which
these judgments became final, within 7 days of the date on which the judgment became final.
Cf. JEDREIJEK, G., Kodeks rodzinny i opiekunczy. Komentarz aktualizowany, art. 77 k.r.o.
pkt 6 [Family and Guardianship Code: Updated Commentary, Article 77 of the Family and
Guardianship Code, paragraph 6], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019.

21 Prior to the 2009 amendments to the Family and Guardianship Code (the Act of November
6, 2008 amending the Act — Family and Guardianship Code and certain other acts, Journal of
Laws of 12. December 2008, 2008, No. 220, item 1431), if the mother did not have parental
authority, the consent of the child’s legal representative was needed instead of her consent
(Article 77 in the wording before the amendment). The child’s father who has limited legal
capacity could acknowledge the child before and after his birth. His legal situation does not
change with the birth of the child. However, for this recognition to be valid, the consent of
his legal representative was needed. Such a solution was detrimental to minor mothers, and
furthermore violated the principle of parental equality by allowing the minor father to recognise
the child, and depriving the minor mother of the opportunity to consent to this recognition
after the child’s birth. Thus, the legislature decided to change and de lege lata the situation of
the minor mother and the minor father is no different. SOKOLOWSKI, T. Sytuacja prawna
matoletniej matki przed urodzeniem dziecka [The legal situation of the minor mother before the
birth of the child], Ruch Ekonomiczny, Prawniczy i Socjologiczny, 1995, n0 2, p. 5.

22 Act of November 6, 2008 amending the Act - Family and Guardianship Code and some other
acts (Journal of Laws of December 12, 2008, No. 220, item 1431), op. cit.

23 IGNACZEWSKI, J., Pochodzenie dziecka i wladza rodzicielska po nowelizacji. Art. 61°—113°
KRO [The origin of the child and parental authority after the amendment of Art. 61[9]-113[6]
of the Family And Guardianship Code], Warsaw: C.H. Beck, 2009, p. 94.
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Therefore, minors who have reached the age of 16 participate in the paternity
acknowledgment proceedings and make their own decisions on the matter. The minor’s
guardian is not competent to make statements on their behalf. The guardianship court
oversees whether the declarations are made correctly, and thus whether the principle
of the child’s welfare is enforced.

If at least one of the parents is under the age of 16, the acknowledgment of paternity
cannot take place at all (Article 73 of the Civil Code). This is because the minor
mother, the minor father and the child’s legal representative cannot acknowledge
paternity or express confirmation of this acknowledgment. In such cases, the only
way to establish the origin of the child is through judicial determination of paternity.
Doubts on this issue will be described below.

It is also not possible to acknowledge paternity when one of the parents has died
or there are difficulties in communicating with him or her. This is because the child’s
legal representative cannot give the consent that is necessary for recognition. This
measure is consistent with acknowledgment of paternity being qualified as an act
of knowledge by both parents confirming that the child is born of them. Thus, the
declaration of a parent cannot be made by another person.?*

In order to recognise paternity, it is necessary to achieve sufficient intellectual
and social maturity to understand the meaning of this legal institution with significant
legal consequences. It was deemed that reaching the age of 16 is an appropriate limit,
since such young parents have had limited legal capacity for three years and have
acquired enough experience in using it to be able to make such important decisions
as acknowledging paternity.? It was stressed that “those who already have a child are
capable of making a prudent decision regarding the acknowledgment of paternity of
their child, as long as their developmental stage, or mental health, does not deviate
so much from the norm that total incapacitation could be justified”.?® This allows
minors to bear responsibility for their actions, even though life experience shows
that the appearance of a child in their lives is a matter of chance, an ill-considered
decision rather than a planned, rational action. The age limit of 16 is systemically
consistent with the age limit for a woman to obtain court permission to marry, and
with the amended provisions of the Code of Civil Procedure?’ on granting minor
parents procedural capacity in proceedings for judicial determination of paternity.?® If
it turns out that the man is not the child’s father, both he and the mother may file an
action to determine the invalidity of the acknowledgment within a year from the date
on which they learned that the child did not come from this man (Articles 78 and 79

24 TREBSKA, B. In J. Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 652.

25 Explanatory Memorandum to the Amendment of the Family and Guardianship Code,
Parliamentary Print No. 629..

26 Ibid.

27 Act of November 6, 2008 amending the Act — Family and Guardianship Code and some other
acts (Journal of Laws of December 12, 2008, No. 220, item 1431).

28 IGNACZEWSKI, J., Pochodzenie dziecka i wladza rodzicielska po nowelizacji. Art. 61°—113°
KRO [The origin of the child and parental authority after the amendment of Art. 61[9]-113[6]
of the Family and Guardianship Code], Warsaw: C.H. Beck, 2009,p. 94.
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of the Civil Procedure Code).?’ In the case of acknowledgment of paternity before the
birth of a child who has already been conceived, the time limit cannot begin to run
before the birth of the child. Minor parents have the procedural capacity to bring such
an action (Article 4531 of the Civil Procedure Code). As regards cases to establish or
deny the origin of a child and to establish the ineffectiveness of an acknowledgment
of paternity, the mother and father of a child also have procedural capacity even if
they are limited in their legal capacity, if they have reached the age of 16.

In summary, minors who have reached the age of 16 participate independently
in proceedings to establish paternity. Although they do not have parental authority,
they are entitled to make the necessary statements when there are no grounds for their
incapacitation. These are submitted to the guardianship court, as only it has the ability
to verify the claims of minors. As for minors who have not reached the age of 16, the
acknowledgment of paternity cannot take place. It is necessary to bring an action for
judicial determination of paternity.

2.2 Judicial determination of paternity

The second way to establish the origin of a child is judicial determination of
paternity, which is the result of a dispute between the mother and the alleged father*
or the consequence of the inability of the minor mother or father to make the statement
necessary for the acknowledgment of paternity, for example, in a situation where the
parents are under 16, one of them is dead or they have difficulties in reaching an
agreement. Although, this is a procedural proceeding, there does not always have to
be two parties representing the positions in dispute.

An action for judicial determination of paternity can be brought by the child, the
mother, the alleged father and the prosecutor (Article 84 of the Civil Code).?!

A decision on judicial establishment of paternity cannot be made only on the
basis of acknowledgment of the claim or admission of facts.?> Also, an out-of-court
settlement in which the parties would determine who is the father of the child cannot
have legal effect and does not create a presumption of paternity.* For young people

29 TREW, B. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 654—660.

30 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 237.

31 HABERKO, J., SOKOLOWSKI, T. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny
i opiekunczy. Komentarz [Family and Guardianship Code: Commentary], ed. 2, Warsaw:
Wolters Kluwer, p. 612.

32 PIASECKI, K. In J. Pietrzykowski (ed.), Kodeks rodzinny i opiekurczy z komentarzem [Family
and Guardianship Code with Commentary], Warsaw: Wydawnictwo Prawnicze, 1990, p. 594;
PIETRZYKOWSKI, K. In K. Pietrzykowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 4. Warsaw: Wolters Kluwer, 2015, p. 572.

33 KRZEMINSKI, Z, Alimenty i ojcostwo. Praktyczny komentarz. Orzecznictwo. Pismiennictwo.
Wzory pism [Aliments and paternity: Practical commentary. Case law. References. Model
letters], Krakow: Kantor Wydawniczy Zakamycze. Wolters Kluwer Polska, 2006, p. 50.
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without life experience and for their child, it is safest to provide special judicial
review, which is made possible by an evidentiary hearing.

The question that needs to be answered is whether the minor parents are
competent to sue for judicial determination of paternity on their own. A party involved
in a lawsuit should have judicial capacity and procedural capacity. Judicial capacity is
vested in every person regardless of age. Litigation capacity is the ability to perform
procedural acts with legal effect. The prerequisite for this capacity in natural persons
is legal capacity. An individual has procedural capacity in all matters only if he or she
has full legal capacity. Such capacity is acquired upon coming of age (Article 11 of
the Civil Code).** This means that an individual has procedural capacity to the extent
that he or she is equipped with legal capacity.’ Therefore, a person with limited legal
capacity has procedural capacity in matters arising from legal actions that he or she
can independently perform in accordance with the Civil Code, and a person without
legal capacity does not have procedural capacity at all (Article 65 § 2 of the Civil
Code). In other cases, his or her legal representative must act on his or her behalf.

The Code of Civil Procedure grants procedural capacity in cases to establish or deny
the parentage of a child and to declare the ineffectiveness of an acknowledgment of
paternity to the child’s mother and father also when they have limited legal capacity, if they
have reached the age of 16 (Article 4531 of the Code of Civil Procedure). The argument in
favour of such a measure is the availability of certain biological evidence such as genetic
code testing that excludes the risk of prejudice to the interests of those who want to claim
the establishment or denial of the origin of a child from them.*® This solution makes it
possible to establish the origin of the child, especially when the other parent does not want
to make the appropriate statement necessary for the acknowledgment of paternity.

With regard to parents who are under 16 years of age, the predominant view is that
the current legislation does not grant them procedural capacity in cases of state rights.*’

34 NAZARUK, P. In J. Ciszewski, P. Nazaruk (ed.), Kodeks cywilny. Komentarz, art. 11 k.c. [Civil
Code: Commentary, Article 11 of the Civil Code], Warsaw: Wolters Kluwer, 2019, LEX/el 2019.

35 KALUS, S. In M. Fras, M. Habdas (ed.), Kodeks cywilny. Komentarz. Tom I. Czes¢ ogolna
(art. 1-125), art. 11, pkt 3 [Civil Code: Commentary. Volume I. General Part (Articles 1-125),
Article 11, paragraph 3], Warsaw: Wolters Kluwer, 2018, LEX/el 2018.

36 Explanatory Memorandum to the Amendment of the Family and Guardianship Code,
Parliamentary Print No. 629, op. cit.

37 SOKOLOWSKI, T., Wiadza rodzicielska nad dorastajgcym dzieckiem [Parental Authority Over
An Adolescent Child], Poznan: Wydawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza,
1987, p. 61; KRZEMINSKI, Z, Postepowanie odrebne w sprawach ze stosunkéw miedzy rodzicami
a dzie¢mi [Separate proceedings in cases involving relations between parents and children], Warszawa:
Wydawncitwo Prawnicze, 1978, p. 22-23; KRZEMINSKI, Z., Legitymacja czynna w procesie
o ustalenie ojcostwa [Right of action in a suit to establish paternity], Palestra 1966, no 1, pp. 36-37;
PIASECK]I, K. In Kodeks rodzinny i opiekuniczy z komentarzem [Family and Guardianship Code with
Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 591-592; HAAK, H., Pochodzenie
dziecka. Komentarz [Origin of the Child: Commentary], Torun: TNOiK Dom Organizatora, 1997,
p. 140; GRZEGORCZYK, P. In T. Erecinski (ed.), Kodeks postgpowania cywilnego. Komentarz.
Tom I. Postgpowanie rozpoznawcze, art. 65 pkt 7 [Code of Civil Procedure: Commentary. Volume 1.
Exploratory proceedings, Article 65(7)], Warszawa: Wolters Kluwer, 2016, Lex/el 2016.
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They cannot independently bring an action for judicial determination of paternity. It
has been discussed in the literature whether the entitlement to bring this action is not
a corollary of granting minor parents, regardless of their age, the legal opportunity to
participate in the day-to-day custody of the child. However, it has been found that an
action to establish marital status goes beyond day-to-day custody.?® If this is the case,
in accordance with Article 66 of the Code of Civil Procedure, minors in this action
must be represented by a legal representative. The situation is similar for those parents
who do not have legal capacity at all. On their behalf, an action to establish paternity
can be brought by a legal representative.*

The child also has the legal standing to file an action for judicial determination
of paternity. If the child does not have legal capacity, the mother or father will bring
the action on their behalf. If the parents also lack full legal capacity, they do not
have parental authority, then they cannot perform the action in question on behalf of
their child. In such a case, guardianship is established for the child and a guardian is
appointed. The guardian, as the child’s legal representative, may bring an action on
behalf of the child for judicial determination of paternity (Article 155 § 2 of the Civil
Code in conjunction with Article 98 § 1 of the Civil Code). However, they should
obtain permission from the guardianship court in all major cases involving the ward
(Article 156 of the Civil Code).*

In cases of judicial determination of paternity, minor parents who have reached
the age of sixteen participate in court proceedings on determination of parentage.
Although they do not have parental authority, they have the competence to bring an
action. A minor child also has the possibility to participate in these proceedings if he
or she is represented by a legal guardian. The court, on the other hand, verifies that the
child’s welfare is not violated.

3. Adoption of a newborn child

When the parents of a child and their legal representatives do not feel ready to take
on the responsibility of raising the child, they may consider placing it for adoption.

Adoption is carried out by court decision, after meeting the prerequisites required
by law. These include the consent of the adopted child, the child’s parents (unless they
have been deprived of parental authority or are unknown or communication with them
runs into insurmountable obstacles), and the child’s guardian (Articles 119—120 of

38 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 257.

39 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 242; KRZEMINSKI, Z, Postegpowanie odrebne w sprawach
ze stosunkow miedzy rodzicami a dzie¢mi [Separate proceedings in cases involving relations
between parents and children], Warszawa: Wydawncitwo Prawnicze, 1978, p. 22-23. The
author describes the legal situation of a woman who is completely incapacitated, which is the
same as that of a person who has not reached the age of 13.

40 HAAK, H., Pochodzenie dziecka. Komentarz [Origin of the Child: Commentary], Torun:
TNOiK Dom Organizatora, 1997, p. 139.
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the Family Code*'). Six weeks after the birth of the child, the parents may consent to
adoption (Article 1192 of the Civil Code). They must do so in person.*? This deadline
was set to protect parents from making hasty decisions about adopting a child. Consent
given earlier, e.g. during pregnancy, is ineffective.*

Among the many issues related to adoption from the point of view of the subject
of the study, attention should be paid to the contentious issue of whether consent
to adoption depends on the exercise of parental authority,* and thus whether minor
parents have the right in question. According to some scholars who advocate the
doctrine, the right to consent is not an element of parental authority, although it is
related to it, since parents deprived of authority do not express it.*> On the other hand,
if the authority has been suspended, limited by the court, or is not available due to
minor age, then consent to adoption is required. According to the doctrine, consent
is a personal right of parents,* so the right to express it is given to persons with
limited legal capacity (Article 119 § 2 of the Civil Code). Also, the view has been
expressed in case law that “the circumstance that the mother of the child is limited
in legal capacity does not affect the legal effectiveness of her statement of consent
to the adoption of the child.”¥” The Supreme Court noted that a literal interpretation
of this provision suggests that the legislature makes no distinction between parents
with full legal capacity and those limited in such capacity. Nor was the effectiveness
of the consent of a parent with limited legal capacity made dependent on the consent
of his or her legal representative. If it had been the intention of the lawmakers to
make the effectiveness of consent to adoption conditional on the legal representative,
they would have regulated this issue precisely, for example, as they did earlier with

41 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 838—846.

42 Order of the Supreme Court of July 27, 1964, III CR 144/64, OSNCP 1965, no. 6, item 105.

43 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 845.

44 The following scholars have advocated that the right to consent is not linked to parental
authority: SOKOLOWSKI, T., Prawo rodzinne. Zarys wykiadu [Family Law: Outline of
Interpretation], ed. 5. Poznan: "Ars boni et aequi" Przedsigbiorstwo Wydawnicze — Michat
Rozwadowski, 2010, p. 177; HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption].
In T. Smyczynski (ed.), System Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekuncze [The
System of Private Law. Vol. 12: Family and Guardianship Law], Warsaw: C.H. Beck, 2003,
p- 518; cf. BUDNA E., W sprawie charakteru prawnego zgody rodzicow na przysposobienie
anonimowe dziecka [On The Legal Nature of Parental Consent to Anonymous Adoption of
a Child], Przeglgd Sqdowy 1996, no 3, p. 37 ff.

45 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 307.

46 SMYCZYNSKI, T., Prawo rodzinne i opiekuricze [Family and Guardianship Law], ed. 9.
Warsaw: C.H. Beck, 2018, p. 307. Cf. PANOWICZ-LIPSKA, J., Przysposobienie, zagadnienia
wybrane [Adoption: Selected Issues]. In T. Smyczynski (ed.), Rodzina w Swietle prawa
i polityki spotecznej [Family in view of law and social policy], Poznan: Centralny Program
Badan Podstawowych, 1990, pp. 65—66. The author classifies consent as a legal-family action.

47 Decision of the Supreme Court of 13. December 1994, ref. 11l CZP 159/94, OSN 1995, no. 3,
item 53.
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regard to the acknowledgment of paternity by a father with limited legal capacity.*
They did not do so, and there is no basis for assuming that this is the result of an
oversight that created a gap in the law. In the ruling in question, the Supreme Court
also considered whether the obligation of the legal representative to give consent
derives from the general provisions of the Civil Code on legal actions (Articles 17
and 19 of the Civil Code). However, it stated that these provisions apply to binding
and dispositive actions, and such is not the nature of a statement on consent to the
adoption of a child. Making a declaration is a personal act, so it can also be made
independently by a parent with limited legal capacity. Particular attention is paid to
the requirement to obtain the consent of the parents, not the legal representatives of
the child.*

The literature points out that the right to consent to adoption ceases with the
termination of parental authority. This right exists prior to the emergence of authority,
that is, it exists for the minor mother and minor father, who has been legally established,
but does not exist when the parents have been deprived of parental authority.*

This means that the minor parents have the independent authority to give the
consent necessary for the adoption of the child, and this right does not depend on the
exercise of parental authority. Statutory representatives cannot challenge the minor
parents’ consent or refusal to give it. Nor can they substitute for the minor parent as
a participant in the proceedings, as he or she has procedural capacity in this regard. '

The right to consent does not extend to parents who have no legal capacity at all.
This follows a contrario from Article 119 § 2 of the Civil Code.>

In addition, the literature expresses the view that “the law regulates typical
relations, and parenthood before the age of 13 in Poland does is not such a relation.”

Thus, any minor mother who has limited legal capacity has the right to consent
to the adoption of a child. She becomes a mother from the moment the child is born
(Article 619 of the Civil Code). In contrast, for the father to have the right in question,
paternity must be established. The consent of the parents is not required for adoption

48 Article 74 of the Civil Code as it stood before 2008.

49 HOLEWINSKA-LAPINSKA, E., Przysposobienie [ Adoption], In T. Smyczyfiski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekunicze [The System of Private Law. Vol.
12: Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 518; ZEGADLO, R. In J.
Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and Guardianship Code:
Commentary], Warsaw: LexisNexis, 2014, p. 831-832.

50 SOKOLOWSKI, T., Prawo rodzinne. Zarys wyktadu [Family Law: Outline of Interpretation],
ed. 5. Poznan: "Ars boni et aequi" Przedsigbiorstwo Wydawnicze — Michat Rozwadowski,
2010, p. 177.

51 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuniczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 831-832.

52 PIETRZYKOWSKI, K. In K. Pietrzykowski (ed.) Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], Warsaw 2015, p. 731.

53 HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption]. In T. Smyczynski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekuncze [The System of Private Law. Vol. 12:
Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 519-520.
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if they are unknown. Thus, such a situation occurs, for example, if the child’s descent
from a man has not been established.*

However, even if the minor parents consent to the adoption, the court must
determine whether they are not acting under pressure from the people around them or
due to helplessness.” This is because a statement of intent, such as consent, must be
made freely and knowingly (Article 82 of the Civil Code).

In exceptional cases, when the absence of consent is manifestly contrary to
the welfare of the child, the consent of parents with limited legal capacity may be
disregarded (Article 119 § 2 of the Civil Code). As a justification for this solution,
it is pointed out that minor parents do not have parental authority, and even with
gross negligence towards the child, they cannot be deprived of this authority.> This
regulation applies when both parents have limited legal capacity. If one parent has full
legal capacity then he or she is entitled to parental authority (Article 94 § 1 of the Civil
Code), so Article 119 § 2 of the Civil Code will not apply. %’

In order to decree adoption despite the lack of consent of parents whose legal
capacity is limited, three conditions must be met concurrently.

The first is the occurrence of special circumstances justifying the ruling of
adoption despite the lack of parental consent. These may include cases in which, if
a parent had parental authority, he or she could be deprived of it, such as when he
or she grossly neglects the child, uses violence against him or her, abandons him or
her, etc.

The second premise is the refusal to consent to the adoption. It occurs when the
parents expressly state before the court that they do not consent to the adoption, but
also when they do not appear at the hearing and do not take a stand. It is important to
note that the situations in which adoption can be pronounced without parental consent
are exceptional.®® Cases in which a parent refuses to consent to the adoption should
be approached with the utmost caution, because, although they are unable to perform
their duties to the child due to their minority, they love the child and do not want to

54 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 840.

55 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuriczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 830.

56 CIEPLA, H. In K. Piasecki (ed.), Kodeks rodzinny i opiekunczy z komentarzem [Family and
Guardianship Code with Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 869.

57 JEDREIEK, G., Kodeks rodzinny i opiekunczy. Komentarz aktualizowany, art. 77 k.r.o.
pkt 6 [Family and Guardianship Code: Updated Commentary, Article 77 of the Family and
Guardianship Code, paragraph 6], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019

58 CIEPLA, H. In K. Piasecki (ed.), Kodeks rodzinny i opiekunczy z komentarzem [Family and
Guardianship Code with Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 870.

59 JEDREIEK, G., Kodeks rodzinny i opiekunczy. Komentarz aktualizowany, art. 77 k.ro.
pkt 6 [Family and Guardianship Code: Updated Commentary, Article 77 of the Family and
Guardianship Code, paragraph 6], Warsaw: Wolters Kluwer, 2019, LEX/el. 2019. ZEGADLO,
R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekunczy. Komentarz [Family and Guardianship
Code: Commentary], Warsaw: LexisNexis, 2014, p. 830.
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lose it.®* The court should examine what the mother’s real intentions are and whether
she is acting under pressure from those around her. ©!

The third premise is that the refusal to consent to adoption is clearly contrary to
the welfare of the child. That is, under the given circumstances, there is no doubt that
the refusal harms the interests of the child.®> One example is a situation in which the
parents abuse alcohol or drugs and do not want to give up stimulants.

Full adoption cannot be pronounced without the consent of the minor parents.®
When it occurs, the consent of one of the parents may be omitted only if their consent
is not necessary for the adoption (Article 1191 of the Civil Code). These are those
cases where the parents have been deprived of parental authority or are unknown
or communication with them faces insurmountable obstacles (Article 119 § 1 of the
Civil Code).

If the child’s parents are minors, then guardianship is established for the child.*
In such a situation, the consent of the guardian is also required for adoption (Article
120 of the Civil Code). It is required even if the child’s parents, due to their minority,
are entitled to consent to the adoption. If this is the case, the power to consent exists
simultaneously on the part of the guardian and the minor parent.®® The guardian’s
stance in the adoption case is a more important matter within the meaning of Article
156 of the Civil Code, but the guardian does not need to obtain permission from the
guardianship court to give or withhold consent, as the court reviewing the adoption
case sufficiently protects the interests of the child.®

However, the guardianship court may, in view of special circumstances, decree
adoption even in the absence of the guardian’s consent, if the welfare of the child

60 HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption]. In T. Smyczynski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekuncze [The System of Private Law. Vol. 12:
Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 526.

61 LUKASIEWICZ, R., Dobro dziecka a interesy innych podmiotow w polskiej regulacji prawnej
przysposobienia [The Welfare of the Child Versus the Interests of Other Parties in the Polish
Legal Regulation of Adoption], Warsaw: Wolters Kluwer, 2019, p. 105.

62 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 841;
CIEPLA, H. In K. Piasecki (ed.), Kodeks rodzinny i opiekunczy z komentarzem [Family and
Guardianship Code with Commentary], ed. 5. Warsaw: Wydawnictwo Prawnicze, 2001, p. 870.

63 SOKOLOWSKI, T. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekurnczy.
Komentarz [Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer,
p- 843.

64 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuriczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 838, J. Gajda, in Tajemnica
przysposobienia i jej ochrona w polskim prawie cywilnym [The confidentiality and protection
of adoption in Polish civil law], Przemy$l-Rzeszow 2012, p. 118.

65 HOLEWINSKA-LAPINSKA, E., Przysposobienie [Adoption]. In T. Smyczynski (ed.), System
Prawa Prywatnego. Tom 12. Prawo rodzinne i opiekurncze [The System of Private Law. Vol. 12:
Family and Guardianship Law], Warsaw: C.H. Beck, 2003, p. 526.

66 ZEGADLO, R. In J. Wiercinski (ed.), Kodeks rodzinny i opiekuriczy. Komentarz [Family and
Guardianship Code: Commentary], Warsaw: LexisNexis, 2014, p. 838.



Stat a pravo 2-3/2023 124

requires it, such as when, due to age or health, the guardian will not be able to provide
adequate living conditions for the child.®’

In summary, parental consent is required for the adoption of a newborn child.
The power to give it is vested in minor parents who have limited legal capacity.
Exceptionally, the court may decree full and partial adoption despite the lack of
parental consent, when there are special circumstances in a particular situation and the
refusal to consent to adoption is manifestly contrary to the welfare of the child. Full
adoption cannot be pronounced without the consent of the minor parents. The consent
of the child’s guardian is also necessary for adoption.

Conclusion

The mother of the child is the woman who gave birth to the child, which means
that any minor who gives birth to a child will be its mother. A minor who is pregnant
may marry a man of full age for valid reasons with the permission of the court. Then,
she becomes of age and if the child is born in marriage, the mother’s husband will
be its father. For a child out of wedlock, there are two ways to determine the father:
acknowledgment of paternity and judicial determination of paternity. The right to
acknowledge paternity is held by minors (father as well as mother) who are at least
16 years old and when there are no grounds for their incapacitation. They can only
make statements before the guardianship court. The guardianship court has the ability
to verify the parents’ statements. It also verifies whether the prerequisites for the
admissibility of the declarations necessary for the acknowledgment of paternity are
met, as it has the duty to thoroughly investigate the case. The effectiveness of the
acknowledgment of paternity was not made conditional on the consent of the child’s
legal representative or the legal representative of the minor parent.

If the parents or only one of them is under the age of 16, the acknowledgment of
paternity cannot take place at all (Article 73 of the Civil Code). In such cases, the only
way to determine the origin of the child is through judicial establishment of paternity.

(2) The Code of Civil Procedure grants procedural capacity in cases to establish or
deny the origin of a child and to determine the ineffectiveness of an acknowledgment
of paternity to the child’s mother and father also if they have limited legal capacity, if
they are at least 16 years old. If the parents are younger, then they are not competent
to act independently in the proceedings.

(3) Parental consent is required for the adoption of a newborn child. Consent to
adoption is a personal right of the parents, so the right to give consent is given to
persons with limited legal capacity. The right to consent does not apply to parents with
no legal capacity at all.

Any minor mother who has limited legal capacity has the right to consent to the
adoption of a child. She becomes a mother from the moment the child is born. In
contrast, for the father to be entitled to this right, paternity must be established. In
exceptional cases, the consent of parents with limited legal capacity can be omitted.

67 DOLECKI, H. In H. Dolecki, T. Sokotowski (ed.), Kodeks rodzinny i opiekunczy. Komentarz
[Family and Guardianship Code: Commentary], ed. 2, Warsaw: Wolters Kluwer, p. 845-846.
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Summary: The Legal Situation of Minor Parents in Determining the Parentage
of their Child and Placing it for Adoption

The discussion in this article shows that the Polish Family and Guardianship Code
has tried to balance both the protection of the rights of minor parents and their child.
Although minor parents do not have parental authority over their child, they have been
granted the right to make the statements necessary from the determination of parentage
and adoption.
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