competitor to suffer a loss. But
should | be liable for that loss? Of
course not! No reasonable person
would suggest otherwise. So it is
therefore a fairly easy matter to
establish that not all losses or
harm that a person suffers can
be remedied.

In general, the scope of tortious
liability is as follows. The law says
that | have an automatic duty of
care towards other people in
general. It doesn’t matter who they
are or whether or not 1 have any
kind of relationship with them. |
nevertheless have a civil duty not to
harm them in any way. | am not
allowed by taw to hurt another
person physically or to harm their
reputation. This duty is independent
of any kind of contractual
agreement. The duty exists in the
law itself and does not depend on
the consent of the parties as it does
in the law of contract. To give you
an example, the law of tort says that
| have an automatic duty not
trespass on your land. An automatic
duty. The duty exists because the
law says so and not because | have
made any private agreement with
you to undertake such a duty.

Of course, in practical terms there is
often an overlap in any real-life
situation between the law of contract
and the law of tort. If we take the
example of a company supplying a
defective product to a group of
consumers, this may result in
concurrent liability in contract and
tort. In other words, the company
may be liable in both areas of law at
the same time. The claimant may not
of course, recover damages twice!

Similarly, tort and crime overlap.
There are scme torts that are also
crimes, sometimes with the same
names in hoth areas of law, for
example, assault. Assault is both a
crime and_a tort. In some cases the
evidence from a criminaf trial is
used in a later civil action based on
the same offence. Let's look at a
criminal case involving a road traffic
accident, for example. The state will
bring a criminal prosecution if the
driver of a vehicle caused an
accident and he or she was breaking
the criminal law. The evidence from
the criminal case may then later be
used as evidence of negligence in
civil proceedings.

The conclusion is to look at the law
of tort as part of the wider law.
Some legal commentators have
somewhat unfairly termed it as ‘the
dustbin’ or ‘the garbage can’ of the
faw of obligations. They mean it is
there simply 1o deal with cases that
other, longer established areas of
law cannot deal with. | disagree. The
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law of tort exists for good reason
and it is an essential area of
expertise for the modern lawyer.

EXAM EXERCISE LISTENING

L: Good afternoon Mr Kelly. Please
take a seat.

C: Thank you.

L: ! will need to take a few details
about you in a moment, as you are
a new client. You seem very upset.
How can | help you today?

C: Yes, | am very upset. | was told
by a good friend of mine that you
are an excellent libel lawyer, Miss
Reay. | hope you can help me
because my life has been absolutely
destroyed by untrue rumours. My
wife and | have even thought about
moving to France to get away from it
all. t’s been a terrible time for us.

L: Oh dear. I'm very sorry to hear
that Mr Kelly. We do have a good
reputation for our work on
defamation cases at this firm. I'm
sure we can help you. Wouid you tell
me a few details about what has
happened to you?

C: Certainly. The rumours started on
the Internet. Have you heard of a
website called FriendsAgain.com?
It's a website where people can get
back in touch with their old school
friends,

L: Yes, | know of it. | think most
people have heard about that
website. When you join the website
you can chat to old school friends.
Am | correct?

C: Yes, that's the one. I'm not a
member myself but | was a teacher
at St Bernadette’s school in
Middleton between 1975 and
1990, I'm retired now of course.

L: | see. Please go on.

C: Well as you can imagine, |'ve
taught thousands of pupils in my
time. | was a modern languages
teacher, mostly French and German
you know. I'm afraid | was a strong
disciplinarian. | was strict with my
pupiis but they usually got good
exam results. But | wasn't very
popular with some of the kids. In
fact, one of my worst behaved
pupils, Gary Hetherington, was
expelled from the school. That must
have been in 1980 or 81, | was
present at a meeting with him and
his parents and | insisted that he
would not be allowed back into my
class. He brought a knife to school,
which was totally unacceptable. |
had a terrible row with the hoy's
father at that meeting. He said that
his son was a good lad and that |
was victimising him. They insisted
that the boy had the knife only
because he was going fishing after
school. It was a nasty business. The

father was outraged about it. But,
luckily the headmistress agreed with
me. The boy was ordered out of the
school without taking any of his final
exams. | believe he works as a
window cleaner these days.

L: And has this story been
mentioned on the website? Because
if a story is true you know, we can’t
usually defend it. What happened
may have been unpleasant but if the
facts are correct then there’s
probably not much we can do.

C: No, not at all. This story hasn't
been mentioned. But Gary
Hetherington is a member of the
FriendsAgain website and he has
written a lot about me that is most
definitely not true!

L: Has he really? That's a different
matter. Can you tell me what's been
written?

C: Actually, I've printed off hig
comments. | can email them as well
if you like. Here... it fits onto one
sheet of paper but it's devastating
none the less.

L: Thank you. So he says, '‘Does
anyone remember that miserable,
boring Kelly? The big, fat idiot that
taught us French? Did you know
that he was thrown out of the school
in 19907 The headmistress found
out that he was having an affair with
one of his 16 year-old pupils and
fired him immediately.’

C: That's exactly what he says. Of
course, | retired in 1920, everyone
who was at the school at that time
knows that. But the people reading
that website clearly don't know that.
People keep on sympathising with
my wife. An old friend of ours rang
from Australia last week to say how
sorry he was. | feel that | can’t hold
my head up in this town at all. Is
there anything we can do?

L: Yes, there is. There is a very
recent precedent in English law that
helps us enormousty with your
situation. In 2002 a very similar case
came before the County Court in
Lincoln. A teacher named Jim
Murray had been libelled by a former
pupil on a very similar website to this
one. In fact, the defendant in that
case strangely enough, is now a
teacher himself so it was pretty
unbelievable that he could have
made such stupid remarks.

C: You mean this has happened
hefore? And the teacher sued?

L: Precisely. On the grounds that he
was the victim of a serious
defamation. And he won. The court
ordered the libellous comments to
be removed immediately and the
defendant was ordered to pay
£1,250 in damages and costs of
£150. Of course, the local
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